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for § 3135 Ga. Civ. Code supra, the holding of the principal case and other 
cases in accord therewith, is that a tenant who contracts unconditionally to 
pay rent, will be held to his agreement unless disturbed in his possession by 
such acts of the landlord as amount to an eviction. It is not sufficient to show 
that the landlord was an advocate of local option and instrumental in having 
a local option law put into effect. Baughman v. Port man, 14 S. W. 342 (Ky. 
Ct. of Appeals). 

License — Parol Permission to Use Lands — Revocation of. After 
Expenditures by Licensee. — The owner of land orally gave to another a 
license to occupy and use the premises while employed by parties who had 
leased the land for oil and gas purposes. The licensee, at his own expense, 
and with the knowledge of the landowner, erected buildings upon the prem- 
ises. Held, that the license was revocable, and that it was revoked by the 
death of the licensor. Fowler v. Delaplain, (1909), — Ohio St. — , 87 
N. E. 260. 

The authorities are in conflict upon the question as to whether a parol 
license to use real property may become irrevocable. See 4 Mich. L. Rev. 
660. It has frequently been held, under a variety of circumstances, that when 
a licensee has incurred expense in acting upon the faith of the license, equity 
will not allow a revocation of it. In view of the statute of frauds, however, 
the only support in principle for such a doctrine must rest in the theory of 
part performance of a parol contract to grant or convey the interest in land 
which will result from making the license irrevocable. This can apply only 
where there has been some such contract, and not to the case of a mere naked 
license. Ezving v. Rhea, 37 Ore. 583, 62 Pac. 790, 82 Am. St. Rep. 783, 52 L. 
R. A. 140; Hathaway v. Yakima Water, etc., Co., 14 Wash. 469, 53 Am. St. 
Rep. 874, 44 Pac. 896; Nozvlin v. Lumber Co., 119 Mich. 406, 78 N. W. 338; 
Thoemke v. Fiedler, 91 Wis. 386, 64 N. W. 1030. The principal case comes 
within the recent ruling of the same court in Yeager et al. v. Tuning et at., 
86 N. E. 657, where it was held that a parol license to construct a telephone 
line upon land was revocable by the licensor, after the line had been con- 
structed. The subject is very fully discussed in the note to Pifer v. Brown, 
49 L. R. A. 497. 

Mandamus — Nature of the Remedy. — The constitution of North Caro- 
lina makes the duty of levying an annual tax for school purposes peremptory 
upon the Board of County Commissioners. It likewise directs the County 
Board of Education to submit to the former board an estimate of the neces- 
sary amount needed. Where the Board of Education sought by mandamus 
to compel the Commissioners to levy a tax in accordance with the estimate 
submitted, it was held, mandamus would not lie, (Clark, C.J., dissenting). 
Board of Education of Cherokee County v. Board of Commissioners, (1909), 
— N. C. — , 63 S. E. 724. v 

This case is not important in that it announces any new principle of law 
or even presents.a close application of an old one. We note it here, principally, 
because of its great value as defining the nature and extent of mandamus. 
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There is not, it is true, a great deal of disagreement as to the scope of this 
remedy. It is clearly available to compel any court, board, or officer to per- 
form a ministerial act where there is no other adequate remedy. People v. 
Supervisors, 12 Barb. (N. Y.) 217; King William Justices v. Mundy, 2 Leigh. 
(Va.) 179; Mobile etc. Ry. Co. v. Wisdom, 5 Heisk. (Tenn.) 125; People 
ex rel. Township of LaGrange v. The State Treasurer, 24 Mich. 468; Moses 
on Mandamus, 68; High, Extraordinary Legal Remedies, Ed. 2, §24. Ele- 
mentary, too, is the rule that mandamus may be used to require a discretion- 
ary officer to act. Ex parte Morgan, 114 U. S. 174; Ex parte Mahone, 30 
Ala. 49; Lloyd v. Judge, 56 Mich. 236; People v. Barnes, 66 Cal. 594; Weeden 
v. Richmond, 9 R. I. 128. But it will in no case lie to control such discre- 
tion. State v. Herrald, 36 W. Va. 721 ; Marcum v. Ballot Commissioners, 42 
W. Va. 263; Raish v. Board of Education, 81 Cal. 542; People v. Knicker- 
bocker, 114 111. 539; Cicotie v. Wayne County, 59 Mich. 509. Whether this 
extraordinary remedy will be granted turns, then, largely upon the character 
of the act. And after all the great difficulty rests in the determination of the 
precise nature of the function in question. Thus in the case in hand though 
the writ was refused on the ground that these County Commissioners exer- 
cised discretion in levying the school taxes, there is a well reasoned opinion 
by Clark, C.J., to the effect that the functions of the Commissioners involved 
no discretion whatever. 

Master and Servant — Injuries to Third Persons. — The plaintiff was 
employed by a master stevedore, who, under contract with the defendant, 
was engaged in loading a ship with oil. The casks of oil were conveyed from 
defendant's dock into the hold of the ship where the plaintiff was at work, 
by means of a steam winch and drum operated by a winchman in the general 
employ of the defendant. The latter was paid a stated sum by the stevedore 
for the services of the winchman. The plaintiff was injured through the 
negligence of the winchman in lowering a draft of cases into the ship before 
receiving the proper signal from the agent of the stevedore. Held, that the 
winchman remained in the employ of the defendant for the purpose of fixing 
responsibility for the injury. Standard Oil Company v. Anderson, (1909), 29 
Sup. Ct. 252. 

"There is no such thing as negligence in the abstract ; negligence is simply 
neglect of some care which we are bound by law to exercise toward some- 
body." Thomas v. Quarternmine (1887) L. R. 18 Q. B. Div. 685, 694. It 
is not sufficient to establish liability simply to prove negligence; it must be 
shown that the negligent act was violative of some duty owing to the plain- 
tiff. Newark Electric Light & P. Co. v. Mason, 39 U. S. App. 416. Apropos 
of these principles, and to predicate a legal liability upon the necessary duty, 
the plaintiff sought to establish that the winchman was the servant of the 
defendant. The court, speaking through Mr. Justice Moody, so held. The 
test applied was as to under whose management the winchman worked and 
who had general control of his movements at the" time of the injury. A 
similar criterion has been established by other tribunals. Higgins v. Western 



